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H 2326. 1

SUBSTI TUTE HOUSE BI LL 2173

St ate of WAshi ngt on 590th Legislature 2005 Regul ar Sessi on

By House Comm ttee on Judi ci ary (originally sponsor ed by
Representatives Serben, Lantz, Curtis, Darneille, WIIlians, Rodne,
Ahern, Sunp, Sells, Wods, Dunn, Springer, Haler, Talcott, Wll ace,
Conway, O Brien, Kenney and P. Sullivan)

READ FI RST TI ME 03/ 04/ 05.

AN ACT Relating to service nmenbers' civil relief; adding a new
chapter to Title 38 RCW prescribing penalties; and declaring an
emer gency.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. DEFIN TIONS. The definitions in this
section apply throughout this chapter.

(1) "Dependent" neans:

(a) The service nenber's spouse;

(b) The service nenber's child; or

(c) An individual for whom the service nenber provided nore than
one-half of the individual's support for one hundred eighty days
i mredi ately preceding an application for relief under this chapter.

(2) "Mlitary service" nmeans a service nenber under a call to
active service authorized by the president of the United States or the
secretary of defense for a period of nore than thirty consecutive days.

(3) "National guard" has the nmeaning in RCW 38. 04. 010.

(4) "Service nenber" nmeans any resident of Washington state that is
a menber of the national guard or mnmenber of a mlitary reserve
conponent .
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NEW SECTION.  Sec. 2. APPLICABILITY OF CHAPTER (1) Any service
menber who is ordered to report for mlitary service and his or her
dependents are entitled to the rights and protections of this chapter
during the period beginning on the date on which the service nenber
recei ves the order and endi ng one hundred eighty days after term nation
of or release frommlitary service.

(2) This chapter applies to any judicial or admnistrative
proceedi ng commenced in any court or agency in Washington state in
which a service nmenber or his or her dependent is a defendant. This
chapter does not apply to crimnal proceedings.

(3) This chapter shall be construed liberally so as to provide
fairness and do substantial justice to service nenbers and their
dependent s.

NEW SECTION. Sec. 3. PROTECTION OF PERSONS SECONDARI LY LI ABLE
(1) Whenever pursuant to this chapter a court stays, postpones, or
suspends (a) the enforcenment of an obligation or liability, (b) the
prosecution of a suit or proceeding, (c) the entry or enforcenent of an
order, writ, judgnment, or decree, or (d) the performance of any ot her
act, the court may |ikewise grant such a stay, postponenent, or
suspension to a surety, guarantor, endorser, accomobdation naker,
comaker, or other person who is or may be primarily or secondarily
subject to the obligation or liability the performance or enforcenent
of which is stayed, postponed, or suspended.

(2) When a judgnent or decree is vacated or set aside, in whole or
in part, pursuant to this chapter, the court may also set aside or
vacate, as the case may be, the judgnent or decree as to a surety,
guar antor, endorser, acconmodation nmaker, comaker, or other person who
is or my be primarily or secondarily liable on the contract or
liability for the enforcenent of the judgnent decree.

NEW SECTION. Sec. 4. PROTECTION OF SERVICE MEMBERS AGAI NST
DEFAULT JUDGMENTS. (1) This section applies to any civil action or
proceeding in which a service nenber or his or her dependent is a
def endant and does not nake an appearance.

(2) I'n any action or proceeding covered by this section, the court,
before entering judgnent for the plaintiff, shall require the plaintiff
to file with the court an affidavit:
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(a) Stating whether the defendant is in mlitary service, or is a
dependent of a service nenber in mlitary service, and show ng
necessary facts to support the affidavit; or

(b) I'f the plaintiff is unable to determ ne whether the defendant
is in mlitary service or is a dependent of a service nenber in
mlitary service, stating that the plaintiff is unable to determ ne
whet her the defendant is in mlitary service or is a dependent of a
service nenber in mlitary service.

(3) If in an action covered by this section it appears that the
defendant is in mlitary service or is a dependent of a service nenber
in mlitary service, the court may not enter a judgnent until after the
court appoints an attorney to represent the defendant. |[If an attorney
appoi nted under this section to represent a service nenber or his or
her dependent cannot | ocate the service nenber or dependent, actions by
the attorney in the case do not waive any defense of the service nenber
or dependent or otherw se bind the service nenber or dependent.

(4) In an action covered by this section in which the defendant is
in mlitary service or is a dependent of a service nenber in mlitary
service, the court shall grant a stay of proceedings until one hundred
eighty days after termnation of or release frommlitary service, upon
application of defense counsel, or on the court's own notion, if the
court determ nes that:

(a) There nmay be a defense to the action and a defense cannot be
presented w thout presence of the defendant; or

(b) After due diligence, counsel has been unable to contact the
def endant or otherw se determine if a neritorious defense exists.

(5 |If a service nenber or dependent who is a defendant in an
action covered by this section receives actual notice of the action
the service nenber or dependent may request a stay of proceedings
pursuant to section 5 of this act.

(6) A person who nmakes or uses an affidavit permtted under this
section knowng it to be false, is guilty of a class C fel ony.

(7) If a default judgnment is entered in an action covered by this
section against a service nenber or his or her dependent during the
service nenber's period of mlitary service or wthin one hundred
ei ghty days after termnation of or release frommlitary service, the
court entering the judgnent shall, upon application by or on behal f of
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t he service nenber or his or her dependent, reopen the judgnent for the
purpose of allowng the service nenber or his or her dependent to
defend the action if it appears that:

(a) The service nenber or dependent was materially affected by
reason of that mlitary service in nmaking a defense to the action; and

(b) The service nenber or dependent has a neritorious or |ega
defense to the action or sone part of it.

(8) If a court vacates, sets aside, or reverses a default judgnent
against a service nenber or his or her dependent and the vacating
setting aside, or reversing is because of a provision of this chapter,
that action does not inpair a right or title acquired by a bona fide
pur chaser for val ue.

NEW SECTI ON.  Sec. 5. STAY OF PROCEEDI NGS WHEN SERVI CE MEMBER HAS
NOTICE. (1) This section applies to any civil action or proceeding in
which a defendant at the time of filing an application under this
section:

(a)(i) Isinmlitary service, or it is within one hundred eighty
days after termination of or release frommlitary service; or

(i1) I's a dependent of a service nmenber in mlitary service; and

(b) Has received actual notice of the action or proceedi ng.

(2) At any stage before final judgnent in a civil action or
proceeding in which a service nmenber or his or her dependent descri bed
in subsection (1) of this sectionis a party, the court may on its own
notion and shall, upon application by the service nenber or his or her
dependent, stay the action wuntil one hundred eighty days after
termnation of or release frommlitary service, if the conditions in
subsection (3) of this section are net.

(3) An application for a stay under subsection (2) of this section
shall include the foll ow ng:

(a) Aletter or other conmunication setting forth facts stating the
manner in which current mlitary duty requirenments materially affect
the service nmenber's or dependent's ability to appear and stating a
date when the service nenber or dependent will be avail able to appear;
and

(b) A letter or other communication from the service nenber's
commandi ng officer stating that the service nenber's current mlitary
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duty prevents either the service nenber's or dependent's appearance and
that mlitary leave is not authorized for the service nenber at the
time of the letter.

(4) An application for a stay wunder this section does not
constitute an appearance for jurisdictional purposes and does not
constitute a waiver of any substantive or procedural defense, including
a defense relating to | ack of personal jurisdiction.

(5) A service nenber or dependent who is granted a stay of a civil
action or proceedi ng under subsection (2) of this section may apply for
an additional stay based on the continuing material affect of mlitary
duty on the service nenber's or dependent's ability to appear. Such
application my be nade by the service nenber or his or her dependent
at the tinme of the initial application under subsection (2) of this
section or when it appears that the service nenber or his or her
dependent is unable to prosecute or defend the action. The sane
informati on required under subsection (3) of this subsection shall be
i ncluded in an application under this subsection.

(6) If the court refuses to grant an additional stay of proceedi ngs
under subsection (2) of this section, the court shall appoint counsel
to represent the service nenber or his or her dependent in the action
or proceedi ng.

(7) A service nenber or dependent who applies for a stay under this
section and is unsuccessful may not seek the protections afforded by
section 4 of this act.

NEW SECTION. Sec. 6. FINES AND PENALTI ES UNDER CONTRACTS. (1) If
an action for conpliance with the ternms of a contract is stayed
pursuant to this chapter, a penalty shall not accrue for failure to
conply with the terns of the contract during the period of the stay.

(2) If a service nenber or his or her dependent fails to perform an
obligation arising under a contract and a penalty is incurred arising
from that nonperformance, a court may reduce or waive the fine or
penalty if:

(a)(i) The service nenber was in mlitary service at the tinme the
fine or penalty was incurred; or

(1i) The action is against a dependent of the service nenber and
the service nenber was in mlitary service at the tinme the fine or
penalty was incurred; and
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(b) The ability of the service nenber or dependent to performthe
obligation was materially affected by the mlitary service.

NEW SECTION. Sec. 7. CODEFENDANTS. If the service nenber or his
or her dependent is a codefendant with others who are not in mlitary
service and who are not entitled to the relief and protections provided
under this chapter, the plaintiff may proceed against those other
defendants wth the approval of the court.

NEW SECTION. Sec. 8. STATUTE OF LIM TATIONS. (1) The period of
a service nmenber's mlitary service may not be included in conputing
any period limted by law, rule, or order, for the bringing of any
action or proceeding in a court, or in any board bureau, comm ssion
departnent, or other agency of a state, or political subdivision of a
state, or the United States by or against the service nenber or the
service nenber's dependents, heirs, executors, admnistrators, or
assi gns.

(2) A period of mlitary service may not be included in conputing
any period provided by law for the redenption of real property sold or
forfeited to enforce an obligation, tax, or assessnent.

(3) This section does not apply to any period of limtation
prescribed by or under the internal revenue |laws of the United States.

NEW SECTION. Sec. 9. This chapter nmay be known and cited as the
Washi ngton service nenbers' civil relief act.

NEW SECTION. Sec. 10. Captions used in this act are no part of
t he | aw

NEW SECTION. Sec. 11. Sections 1 through 10 of this act
constitute a new chapter in Title 38 RCW

NEW SECTION. Sec. 12. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.
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NEW SECTION. Sec. 13. This act is necessary for the imrediate

preservation of the public peace, health, or safety,
state governnent and its existing public institutions,
i mredi atel y.

~-- END ---

or support of the
and takes effect
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